Approved For Release 2002/02/14 : CIA-RDP85-00988R000600020023-0

TAB

Approved For Release 2002/02/14 : CIA-RDP85-00988R000600020023-0



PRy |

e Approved For, Reheg[e 2002/02/14 : CIA-RDP85-00988R0QQ$60020023-0

R, ';\', ' COMPTROLLEN GEMECIAL OF THE UNITED DTATCS :
I & N : WAGHINOTON, 0.C k0340 S
'iu,’-'. L .‘\':‘n' i N .
' LA AL K »
-' - N - - .
n-163096 ¥obruary 9, 1970

Denr Mr. Scerctarys

In considering H.R. 14794, the fiscal yeor 1970 opproprintion
i1l for the Dopartment of Tronsportatlon and relaoted apgencics, the
liouse Cowmittee on Appropriations requested that 4t be provided with
£ha hdvice of the Comptroller General on the lepnlity of the "poarking
cqunlization” plan countemplated by the Department of Trancportertion
ineident to the physical consolidation of {ts heodquarters activitles
in two Southwest Washington, D.C., buildings: the Federal OfTice
Duilding 104 (FAA Duilding) ond the Hnssif Building now beinr completed.
, - H. Rept. No, 91-6h2, Novembor 13, 1669, p. 9. Your letter of ifovem-
ber 26, 1669, invites our attention To tha request of the Committec and
to the neced of the Department for an early resolution of the question
of the legality of the plan.

You are ndvised that the "porking equalization plen, whereby the
Department seeks to make parking privileges avallable to i%s cmployecs
at the sorie cost whether they be located in Federal Office Building
104, a Covernment-ovmed building, or in the Nassif Building, & privately
ovmad budlding located within two blocks of TOB 104, 15 in our opinion
lepally objectionable in thot 4t does violence 4o the scheme of prop-
erty ond financial coatrol reflected in 40 U.S5.C. 303b.

Briefly stated, the problem which the Department secks to resolve
by the "parking cqualizotion" plen stems from the fact that the pariing
focilities in the Nassif Building erc, by o lease of the building owner,
controlled and oporated by a commorcilol aubomobile parking firm, Porking
Manegoment, Ine. (PHI), which apparently contemplotes charging §35,a
month for the parhing of on individual cor, whercas the current cocployce
parking fee at FOB 10A, operated by Government Services, Inc., under an
.eprecment with thoe General Services Administrotion, is $59.25 a nmonth,

To avoid such o dispority in parking costs between employees working
in FOB 10A ond those in the Nossif Duilding, ond ony adversc eflecet

. upon the operations of the Department from the lowering of morale due e
%o the apparent incquity of the gituntion or the high cost of Nnsaif
Puilding porking, the Departnent has been negotiating with PMI for the

. . firm's operation of TOB 1OA parking facilities together with those at

Ry “he Nossif Duilding “"os a single facility” at e uniform rate paycble

' by the Department's employess vo PriX: $23.25 pexr month for the first

yoor with annual, increases of ono dollax & momth foxr the ucxt 4 yenra.
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Mader the contemplnted orernpgcment, vhich the Depnrtmont wonlsd enbor
into by virbtuwe of a delegnbion of monngements authority o the Cenarnl
Services Admindstratlon, DM 45 to issuc 775 pnrking conbrnnlba for FOD
108 end 1800 parking controets for the Kaanif Dulldinp to employnes
npecifiecd by tho Depaxtment. This in csocuce in the "porking cquslie
zation" plan. '

In on op1n101 dated November 24, 1969, furnished with your lebber

of Novembeor 26, 1959, tha General Counsel of the Department stateds:

A

v

"o law or regulation of which we ore awnre reguires that
, parking arrangenents be made separately for onch bullding -
"ovr limits the Secrctary's diserction £o mannge parking
focilities in sepavate bulldings on o common basis. It
nirht be arpgued that the legnrlity of the plan 1s ques-
tionable in that 1% would resuli in o private contractor
receiving funds for space utilized in a Government-owned -
building far in excess of ony scrvice rendered by the
contractor, This argunent would have validity, however,
only 4f these DOT ermployces who will hoppen to be assigmed
to work in FOB 10A are vicwed as a class somchow ceparate
and opart from their colleogues who happen teo be assigned
bo work in the Nessif Building, end If one ignores the
"fact that tho service rendercd by the contractor relates

" to both FOB 10A and the Nassif Bullding."

Although wo agree with the General Counsel that Department employees

assigned to work in OB 10A chould nof be wviewed as a class apart from

those assigned 0 work In fthe Nassif Building, and that there should not

be ignored tho fact that the serviece to be rendercd by the contractor

would relote £o both FOB 1QA end the Nassif Bullding, we are of the view
that the "gingle facility" conceph sought to be odvanced, which combines.

Federal porking facilities Lopgaother with private facilities on the basis -

of o common operator, is seriously questionable in that it ignores the
Tact that the prlnanol ingredfent of a parking facility is space, en
clceuent of tho property involved, not the services of an opecrator or en’

attendant. This 1s so whether the parking acecommodations are public o

prikuc. _Since the fees to be_collected (O] beyond a realistic charze
Lor thcmmanngcn01ﬁ ncrviccc %0 be pcr¢ormcd “and neéessarily involve
‘revenues Trom the use of pr0perty, thc fnci ﬁhat Fedexal proporty is
Involved cannot be ignored,

p———— -3 Mg 1 1

o v B ' - . .

We view $he conbeamplataed aﬁreemcnt with PMI, while couchod in terms
of management saxrvicos, as nocessarily ccuferring an interest in Fedoral
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pronavty, a lenschold intarest from which revenuwes nro derived, 4n b//
contivavention of 10 U.5.C. 303b, which abipulates that the lepning ol
~United Stabes proporvles shall ba for a moncy conn;dorn110n onlv nnd

moneys 5o dorivbd shall ba coverdd™into the chacury na nmﬂcollnncouq
'”535E¥ﬁ§3.m o may also 0dd that In“the absence of stotubory suthority Ve
TEhcveior we conerolly would view as wnauthorized the use of Federal

property to hc]n {inance the procurcment of private sorvices. Sce 31 '

U.5.C. L8k and Lg7.

td

Your letter also refers ©o onother question raised in the Coamittee’s
consideration of the leasing of the NWassif Building on which you request -
our vicws, Whether in that situntion, involving a twenty-ycar lecaze of .
nine floors plus sborage space of a ten~story office building locoted in
a hirhly congested urban arca and used as o deparimental headquarters
building, eppropriated funds way be uced to provide apace for cmployce
parking, in the basement or sub-bascments of the bullding. An opinion
on this question has also been informally requested by the Goneral Serve
ices Administration whose lecasing function is involved. I may be noted
that while the porking fsacilities in the Nassif Building have becn leased
to a private £im, also for a term of twenly years, the questioa of au-
thority to procure space for employce parking is not consldercd moot a8 .
_we understand_thers 1s the possibilxty of sublcaoinz space for taat
purpoac. .

The cheral Property snd Administrative Services Act of 1949, as
enended, avthorizes the General Services Adminlstrator o en er into
leoase ogrecnents for periods nob in excess of tWany yoears | "on such terms_
.35 he deams to be in the interest of the Uuited States and rcvcouary Tor

he accoimodation of Federel agencics in buildings ond improvements # % 3
"and to as sign and reassipn space therein to Federal agencies.” 40 U.S.C,
Loo(h)(l)ﬂ Tn the excrcise of the leasing and space assignment funchioas

he Administrator 1e poverned by such policlc and dircetvives as may be .
prescribed by the President., 40 U.8.C. h86(a). To the extent that the
apvropriauiOﬁ" of ‘he Cenersl Services Administration are inadequate
therefor, "the Administrator of Genoral Services may require each Federal -

C o agcacy_xo which leased space hag beecn assmgned to pay prompily by check

to_the Adninistrator of General Services out of its available approprias
uion" * % #," 40 U.9.C. 304(c), act of Aucuqt 27, 1935, 49 Stat. 836, -
“as amended. See, also, Bureau of %he Budpet Circular A~ll, sec. 13.5( l)
oa reimburacment of Genexral Services Adminilctration by tenoant agencies.

In conncction with the question of the availability of appropristed
funds Lo provide leased Lfacllitics for employce paridng, refcerence has
repoa»cdly'boon wade. ta & docision of thic Offico, h3 Comp. Gen, 131,
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Srenderad Aveunt 5, 1063, to the fecretary of the Trensury. Thet dncl-
fion connf{dared the aucabion of whelber the Commnudont of the Connt

Guard, wder hiia authority to caulp, opovnte, maintain, mupply, nnd

repair Const Gunrd distrietn and slore cebnblistments (b 1.5.C. 92(4)),
nay lerse a plob of lond addncent Lo the Connt CGunard Brae nh Vobile,
Alnbnmn, ond cxpend rppropristed Tunda o prepare the lond {or use nn

an caployce porking lot. In Justification for the proponed une of
appropriated funds it won explained thnt the Base wnz loanted In »

bedly decterioroted former commercinl area without adequnte publie trange
portation ond having virtunlly no parkinpg spnce on or off ncorby sbreets, |
The tobtnl personnel involved wna 181, only a part of vhich wan permonently
nssimead to the Bnse, ond the number of vehicles 4o be occommodated caci
day ranged from 85 to 100 which hnd to be parked in a wide arean sround
.the DBnse, We held 4n that ense the 1record did nob ectnblich the pro-
posed porking lot was essential to the operation or maintennance of the
Base co o5 Lo warrant the use of approprlated funds for a purposc thad
ordinarily was considered the rcup01uibilit/ of the individunl, the
parking of his private vehicle,

We consider the decision of 1963 to have little relevance to the
present situntions Tactually, the carlier cose furned primarily on the
record presented. There 1s Litile if any sinilarity velween the tve
cases except that they involve the growing urban problem of mobor vehicle
parking. Legolly there was not conaidered in that cose the leaszing
suthority of the General Services Adninistrauion under the Federal Prope
exty ond Administrative Services Act.

The position 1is odvanced in o memorandum dated June 21, 1658, of
the then General Counsel of the Department of Transportation and. cone-
) cu red in by the present General Counsel, a copy of which was forvwarded
. with your letter, that in determining the spoce requirements of an ngency,
‘and whether employee parking facilities axre to be provided, the policles
for the assigment of offlce buildings and space proscribed in Executive
Order 11035, July 9, 1952, issued pursuant to the Federol Property and
Administrative Services Act, are controlling., The nemorandwa stated in

paxrds

"The policics snd directives governing the exercise of
4he Administrator’s nuthorily vere prescribed by the
‘v President in Execubive Order No. 11035 (27 F.R. 6519).
The Execcubive Order requires, emong other things, that
tha Admlniourouor o guided, oo o primary considerelion,
* by the need for tho efficlent performonce of tho egencics'
m;asions and prograas with due regard £ox Lhae « o
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